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Thank you for the opportunity to present this submission in relation to the review of the age of
criminal responsibility in Australia.

Background
I am a Senior Lecturer with the Macquarie University Law School.My 2AK PhD, 'Ask Us. This is
Our Country,'l explores Aboriginal children and young people's participation in law and policy
development in line with article 12 of the Convention on the Rights of the Child (CRC). Prior to
becoming an academic I worked for over 15 years with the United Nations and various international
non-govefirment organisations as a lawyer and social worker providing specialised advice on
international human rights law pertaining to children and young people. I have also held senior legal
and managerial positions across a range of child focussed agencies including T NICEF Pacific, Save
the Children and the NSW Department of Community Services.

The Question this Submission Addresses
This submission addresses the question of whether the age of criminal responsibility should be
increased and submits that the age should be raised from 10 years old to a minimum of 14 years old,
preferably 16 years old across all Austalian States and Territories. This submission identifies that the
low age of criminal responsibility across all Australian jurisdictions is one of the primary legal
mechanisms that supports and underpins the over-incarceration of Aboriginal and Torres Sfiait
Islander children and young people throughout Australian juvenile justice systems.

In addition to academic scholarship the voices and perspectives of Aboriginal and Torres Strait
Islander children and young people are relied on to establish why it is critical to raise the age of
criminal responsihility across all Australian States and Territories.

KeY Recommendation: Raise the age of criminal responsibility from 10 years old to at least 14
old, preferablv 16 years old.

In all Australian States and Territories children from 10-14 years-old can be held criminally
responsible if it is proven the child understood their behaviour was wrong. However, it is widely
accepted that a lO-year-old child is too young to establish criminal intent and therefore too young to
be held criminally responsible.2 Scholarship concurs that the incarceration of Aboriginal and Torres

1 Available at <https://www.researchonline.mq.edu.aulvitaVaccess/managerlRepository/mq:55401>.
2 Thomas Crofts, 'A Brighter Tomorrow: Raise the Age of Criminal Responsibility' (2015) 27 Current Issues in
Criminal Justice 123-31; Chris Cunneen, 'Arguments for Raising the Minimum Age of Criminal



Strait Islander children and young people in juvenile detention causes significant and long-term harm
and does not support young people's rehabilitation.3

There is an urgent need to stop the incarceration of Aboriginal and Torres Strait children and young
people in juvenile detention centres and to find alternative, effective and culturally appropriate ways
to fulfil the principles ofjuvenile justice articulated in child justice legislation t}roughout Australia.
The very low age of criminal responsibility in Australia in comparison with other similar countries
empowers and enables the over-policing and over-incarceration of Aboriginal and Torres Strait
Islander children. Raising the age of criminal responsibility nationally could drive a fundamental
restructure of the way the law interacts with Aboriginal and Torres Strait Islander young people.
Raising the age of criminal responsibility could be the single most influential legal reform that
supports the development ofjuvenile justice systems that relate to Indigenous children without
resorting to judicial proceedings.

The United Nations Committee on the Rights of the Child ('the Committee') have repeatedly and
recently urged Australia to raise the age of criminal responsibility to at least 14 years old and
preferably to 15 or 16 years old across all Australian States and Territories.a In November 2019 the
Committee expressed concern at 'the very low age of criminal responsibility' in Australia and urged
Australia to 'bring its child justice system fully into line with the Convention' by raising 'the
minimum age of criminal responsibility to an internationally accepted level and make it conform with
the upper age of 14 years, at which doli incapax applies.'5 Further, the Committee implored
Australian governments to'immediately ... reduce the high rate of incarceration among indigenous
persons,' 'to explicitly prohibit the use of isolation and force, including physical restraints, as a means
of coercion or to discipline children under supervision' and 'to actively promote non-judicial
measures, such as diversion, mediation and counselling, for children accused of criminal offences
and, wherever possible, the use of non-custodial sentences such as probation or community service'.6

Successive Australian governments have not yet responded to these calls for law reform despite a
high profile Royal Commission calling for the same.7 The establishment of the Age of Criminal
Responsibility Working Group by the Council of Attorneys-General, and this subsequent review,
signals that there is a need to rethink the way the law interacts with children and young people,
especially Aboriginal and Torres Strait Islander children and young people.

Raising the age of criminal responsibility would significantly reduce State capacity to imprison
Aboriginal and Torres Sffait Islander children and young people and could compel the development
and implementation of alternatives to the formal criminal law system and counter the over-
representation of Aboriginal and Torres Strait Islander children in juvenile justice systems.8

Responsibility', Research Report: Comparative Youth Penalty Project, (Universrty of New South Wales,
Sydney 2017). Available at http://cypp.unsw.edu.aulnode/146.
3 Thalia Anthony, "'They Were Treating Me Like a Dog": The Colonial Continuum of State Harms Against
Indigenous Children in Detention in the Northem Territory, Ausfialia' (2018) 7 Q) State Crime Journal25l-
277.
a UN Committee on the Rights of the Child, 'Concluding Observations on the Combined Fifth and Sixth
Periodic Reports of Australia,' CRC/C/AUS rcAl5-6,1 November 2019. Accessible at
<https://tbinternet.ohcbr.org/ layouts/
6&Lang:En>
5 rbid,[47 (a)]; [a8 (a)].
6 rbid, [48 (b) (c) and (d)].
7 Final Report of the Royal Commission and Board of Inquiry into the Protection and Detention of Children in
the Northern Territory, 17 November 2017. Available at <https://wvw.royalcommission
commission-detention-and-protection-childrpn-northem-territory>.
8 Grace O'Brien and Michelle Trudget! 'school House to Big House' (2018) The Austalian Journal of
Indigenous Education l-9.
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Australia's International Law Duties to Listen to Indigenous Children and Young People

Pursuant to article 12 of the CRC all Australian governments are duty bound to seek and take notice
of children and young people's views in relation to matters affecting them. Juvenile justice matters are
clearly matters affecting children and young people, and because Aboriginal and Torres Strait Islander
young people are over-represented in the juvenile justice system it is vital that Australian
governments incorporate young Indigenous people's perspectives into all relevant law reform
endeavours. In contravention of Australia's duties under article 12 of the CRC public consultations
about key maffers involving Aboriginal children rarely involve Aboriginal children themselves.e
Listening to and responding to the voices of young Aboriginal and Torres Strait Islander people is a
key, but under-utilised, means to shape law reform.

There are many ways Australian governments can do this. One way would be to carefully consider
and incorporate young Indigenous people's stories abou! and recommendations for, law reform
contained in the 2018 Ngaga-dji Reportreleased by the Victorian Koorie Youth Council.l0 The
messages conveyed by young lndigenous people in the report are relevant to juvenile justice reform
across all Australian States and Territories.

Young Indigenous people's stories about their experiences of the juvenile justice system in this report
provide compelling evidence to justifr why raising the age of criminal responsibility in Australia is
crucial. If the law was changed, such that children under 14 could not be held criminally responsible
for offences and therefore could not be incarcerated in juvenile detention, early interactions with the
formal criminal law system could be prevented. Furthermore, raising the age of criminal
responsibility could counter some of the consequences of the over-policing of Aboriginal and Torres
Strait Islander young people which is one of the key drivers that pushes young people into the formal
justice system and towards incarceration.ll

A common thread in the experiences of the young people who shared their stories inthe Ngaga-dji
Report is the trauma and harm caused as a result of the laws and policies that empower the Victorian
government to place them in out-of-home -core or into the juve nile justice system, or both. The words
care andiustice tnthese contexts should be challenged. The testimony from the young people in this
report demonstrates that care and justice was the antithesis of their experience. These stories also
demonstrate the grave implications that flow from the removal of Aboriginal and Torres Strait
Islander children from their family and communrty. The story of one respondent, Miffim, speaks to
the failures of the juvenile justice system who said: 'I've been in trouble since before I was born';
referring to intergenerational familial experiences of incarceration. He said: 'It's in my blood' and he
then describes that for his father to get his mother to hospital to give birth to him his father stole a car.
Growing up most of his family had been in prison 'starting with juvi' and he leamt from an early age
to fend for himself. He said, 'I'd find my own feed, run from place to place to find a spot to sleep that
wasn't too bloody cold. That was my normal.'12

Mirrim's story reveals multiple systemic failures, grossly inadequate service provision that failed to
address his family's experience of poverty and the disenfranchising impact of repeated instances of

e Holly Doel-Mackaway, "'I think ifs Okay ... But ifs Racist, it's Bad Racism": Aboriginal Children and young
People's Views about the Intervention' QAIT) 43(l) Monash University Law Reviqtt T6. Available at:
httos:/hvrvw.monash.edr/ datalassetslpdf:fi1e/0008/1092671103_Doel-Mackaway.pdf. For example, the
Northem Territory Emergency Response and subsequent Stonger Future's legislation were implemented
without consultation with Aboriginal and Torres Skait Islander adults and young people. See also: Hon
Professor Alastair AO RFD QC Nicholson, Michele Hanis OAM and Georgina Gartland, 'Loss of Rights: A
Submission to the UN Committee on the Elimination of Racial Discrimination' (Concemed Australians, 2010).
r0 Affra Cerreto, 'Ngaga-dji (Hear Me) Reporfi Young Voices Creating Change ior Justice' (Koorie Youth
Council, Melbourne, 2018). Available at https://www.neaga-djiproject.org.alrlthe-report/.
1r Chris Cunneen, 'Young People and Juvenile Justice' n Chiidrei and tie Luvv in iist atia (2od Edition,
Chapter 8, Lexis Ner.is Butterworths,2A0S) l9l.
12 Cerreto (2018) aboye note 10, p16.



incarceration, all of whieh led to Mimrm developing a drug addiction in order to cope. He said 'I
can't remember a time when my life was in control ... I needed harder drugs to feel safe, strong, in
control.'13 He talks about a time when he was about 12 years old and didn't have access to food nor
appropriate recreation opporfunities. He said:

'I reckon if we had a basketball we wouldn't have offended for fun. Most other times we just
stole for a feed. Once the cops picked me up and I asked 'em "how else can I get food, huh?
It's two years till I'm old enough to work so how am I meant to feed myself without a
paycheck?'ra

Mirrim's story highlights the incongruous legal standing of young people in Australia - not yet
legally permitted to work to eam money for food but can be held legally responsible for stealing food.

Another account from a young Indigenous person, Murrenda, that was highlighted in the Ngaga-dji
Report further demonstrates the urgent need to raise the age of criminal responsibillty in order to
extract Aboriginal and Torres Strait Islander children and young people from the harm of the juvenile
justice system. At a very young age Murrenda experienced multiple losses and traumas: he lost his
Dad, experienced persistent exclusion and racism at school, a mentoring program he was involved in
was defunded, and in the pursuit of acceptance and belonging with older people Murrenda
experiencing sexual abuse. The impact of abuse made him feel shameful such that he moved away
from his mother and younger relatives and turned to drugs. Racism directed at him on the streets made
him angry and he retaliated physically. This drew the attention of the police; he was convicted and a
cycle of offending and incarceration ensued. Murrenda's story is about not being listened to, about the
legal system not being interested in his story nor the underlying causes of these behaviours.

Young people's stories in the Ngaga-dji Report highlight how the juvenile justice and child protection
systems in Victoria have failed Aboriginal and Torres Strait Islander children and young people.
These failures are visible across all State and Territory juvenile justice and child protection systems.
Raising the age of criminal responsibility is a key and achievable means to protect Aboriginal and
Torres Strait Islander children from the harmful effects of the formal criminal law system - effects
Mirrim and Murrend4 along with many thousands of other Indigenous children and young people
have experienced.

I am happy to provide furlher comment. If you wish me to do so, please contact me at:

Macquarie Law School
Macquarie University
6 First Walk (W3A) room 625
Macquarie Park NSW 2109, Australia
P: +61 2 9850 40901E: ipil:dlrs,i:utai!4qry,,&iiqsCuali

Senior Lecturer
Macquarie University Law School

13 Ibid pl9.
t4lbid.
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